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1. Introduction
1.1. We welcome the opportunity to respond to the CAA’s H7 Initial Proposals (“IPs”) - 

draft Licence modifications. The Licence is the key component of the regulatory 
framework – its cornerstone. It is therefore essential that it appropriately reflects the 
requirements for a successful H7.  To avoid undesirable outcomes and unintended 
consequences, it is key that the H7 Licence conditions are proportionate, targeted, 
and do not place an unreasonable or unrealistic burden on Heathrow to deliver.  

1.2. In CAP2305, the CAA made recent changes to Heathrow’s Licence, to take effect on 
2 February 2022, specifically: 

• replacing the whole of Condition 1 (price control condition);

• modifying Schedule 1 to ensure that rebates and bonuses can continue to be
accrued; and

• removed/updated definitions relating to the regulatory year/period.

1.3. The CAA has stated that it intends to re-insert the adjustment mechanisms which it 
has decided to remove for the purpose of setting an interim price cap for 2022,1 we 
are relying on that statement to ensure appropriate adjustment mechanisms are 
retained. The CAA has created a legitimate expectation that the adjustment 
mechanisms will be re-inserted, and in the event that the CAA intends to move away 
from that policy position we expect it to consult further, giving Heathrow a proper 
opportunity to respond.  

1.4. As we noted in our response to the 2022 charges element of CAP2265, Heathrow 
provisionally accepted the notion of a holding cap for 2022 whilst reserving our right 
to fully evaluate the CAA’s H7 Final Decision on the basis of the provisos set out in 
the following paragraph.  

1.5. The provisos are: 

• That in the event that the final decision for H7 (including following any appeal)
specifies a maximum revenue yield per passenger (averaged across the period of
the control) which is higher than £30.192, then an adjustment is made to H7 to
make Heathrow whole for the difference. Heathrow understands that to be the
CAA’s intention.

• That Heathrow’s provisional position on the idea of a holding cap for 2022 is
entirely without prejudice to its position in H7 general.

Proposed H7 Licence Modifications – key concerns 

1.6. The CAA’s proposed definition of ‘Regulatory Year’ results in the Licence obligations 
having retrospective effect between 1 January 2022 and the time the H7 Licence 
properly comes in to force. This does not work in practice and in any event is not 
legally permissible given:  

• the general position that retrospective actions by a regulator are not permitted
unless specifically allowed for in statute; and

1 The CAA will “re-insert updated versions of the adjustment terms (including formulae, definitions and 
tables) that allow HAL to account for and recover elements such as capex, the security factor, 
business rates and service quality bonuses in modifications we adopt to implement the final decision.” 
(CAP2305) 
2 As set by the CAA in CAP2305 
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• there being no such provision in the Civil Aviation Act 2012 (”CAA12”) allowing the
CAA to do so.

1.7. It would therefore be irrational for the CAA to expect Heathrow to be required to meet 
standards retrospectively. Particularly in relation to governance processes or 
outcomes measures, during a period when those processes/measures etc. had not 
been decided upon and/or notified. Given the nature of the changes that would be 
needed that arise as a result of this issue, we have not included new drafting in the 
table below (see Section 4) or called out every area in which the drafting would need 
to be amended so as to address this. However, we request that the CAA amends the 
drafting throughout the Licence in order to ensure that the Licence does not have 
retrospective effect.  

1.8. Further, we are concerned that there are key elements missing from this consultation, 
such as drafting for Traffic Risk Sharing and request that the CAA provides greater 
certainty on these fundamental elements as a priority. 

1.9. The CAA has also failed to provide draft Licence modifications in a timely manner 
which has resulted in them not being provided as an integrated part of the CAA’s IPs 
at the end of October. This lack of integration is evident within the CAA’s proposals 
and results in it being highly challenging to provide a comprehensive response to the 
CAA’s proposals.  

1.10. The CAA has stated that it does not expect the proposed Licence modifications to be 
finalised until summer 2022, following its Final Proposals and Final Decision and 
Notice.  We ask the CAA to take in to account the impact of this out of sequence 
timing when setting dates for commencement of provisions in the Licence. 

1.11. The CAA has not considered the submissions previously made by Heathrow on this 
area. This is a grave omission and a serious breach of the CAA’s duty of 
conscientious consideration3 which requires that it take conscientious account of 
submission made to it.   

1.12. Ahead of the CAA’s Final Proposals, we ask that the CAA: 

• provides draft wording for traffic risk sharing and reopener proposals as soon as
possible;

• provides further opportunities for consultation and detailed feedback, particularly
given the omissions that are prevalent in this consultation4; and

• confirms that it will take into consideration the proposals that Heathrow previously
submitted. In particular, all of the proposals contained in the Licence submission
made in August 2021.

1.13. The structure of this document is set out as follows: 

• Section 2 of this response provides a high-level overview of key areas that the
CAA has omitted from its consultation and details what the CAA can do to resolve
these omissions.

• Section 3 provides more detail on points relating to the CAA’s proposed changes
to Section F and dispute resolution

3 See for example R (Morris) v Newport City Council [2009] EWHC 3051 Admin 
4 For example, there is no proposed licence condition for the TRS mechanism, the lack of capex 
incentive reconciliation and outstanding issues with regards to OBR and price indexation 
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• Section 4 and 5 provide more detailed comments on specific proposals. Section 4
is in tabular form.

• Section 6 provides detail on the proposals that Heathrow previously submitted
which have not been considered by the CAA.

1.14. Heathrow is committed to providing a timely response and avoiding duplication, to 
that extent, nothing should be taken from the fact that certain points raised in the 
table are not highlighted in Section 2 or built upon in Section 3. 
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2. The consultation omits drafting on several key policy areas
2.1. In CAP2275, the CAA notes that there are several areas requiring further 

consideration. This means there are gaps in the consultation in the following areas: 

• Traffic Risk Sharing (“TRS”);

• capex incentive reconciliation (and the CAA’s intention to introduce a mechanism
for adding additional capex to the H7 capex envelope);

• price indexation; and

• OBR - outstanding issues which are subject to change.

2.2. It is disappointing at this stage of the price control that we do not have, at a minimum, 
draft text to engage with for all of these key policy areas. As a result of these gaps, 
we are concerned that we have not been able to respond to proposals on the price 
control in the round.  These omissions are so prevalent and of such a fundamental 
nature that we do not consider this consultation is truly effective. We therefore request 
that the CAA provides further opportunities for consultation and detailed feedback on 
the Licence proposals prior to implementation.   

2.3. Our response to the CAA’s IPs sets out our policy views on a number of these topics. 
We reiterate (in summary) some of these points below. 

Traffic Risk Sharing 

2.4. As we set out in our response to the CAA’s IPs5, the CAA should carefully consider 
its approach to implementing the TRS mechanism. Specifically, it is essential that 
TRS is properly implemented through Heathrow’s Licence for the H7 period. 

2.5. If the CAA does not codify its TRS mechanism (and other mechanisms such as a 
reopener condition) within Heathrow’s Licence, there is no guarantee that in the future 
the CAA would enact any of its current policy decisions. As we noted in our response 
to CAP2265, it has been made clear through the CAA’s process to review Heathrow’s 
price control in 2020 and 2021 that the current solution of relying on the CAA’s 
previous policy statements and the ability to modify the Licence through Section 22 
CAA12 is not fit for purpose. The CAA’s Q6 Notice granting the Licence noted the 
ability to reopen a price control as an important aspect of the regulatory framework, 
including “the ability of a licensing regime to revisit the price control if key 
assumptions, such as traffic, are significantly worse than the forecast, could be a 
credit strength”6 However, Heathrow’s application for a RAB adjustment and the 
CAA’s response has demonstrated that there is a lack of certainty to this process and 
an absence of clear criteria for the CAA to use in its decision-making in response to 
such events, this means relying on documents outside of Heathrow’s Licence has not 
been sufficient.  

2.6. Without a Licence condition, stakeholders, including Heathrow, would have no 
recourse to challenge the CAA through an expert appeal route. A non-Licence 
implementation would therefore undermine any forward-looking risk mitigation put in 
place by the CAA by circumventing the checks and balances in the CAA12 – which 
apply to Licence conditions but not to subsidiary instruments - and would not provide 
sufficient certainty to enable investors to rely on the new mechanisms. We consider 
this important in the context of the CAA’s financeability duty. 

5 Response to CAP2265 - Chapter 1. Overall Approach to Regulation; A23 Legal Annex 
6 p298, CAA Q6 Notice granting the Licence, February 2014. 
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2.7. We note the CAA’s acknowledgements of the consumer benefits that the TRS 
mechanism would bring and the assumptions it has made on Heathrow’s 
financeability and investors’ expectations based on the TRS mechanism. Given this, 
it is Heathrow’s position that the CAA has erred in law as it has failed to consider the 
necessity of implementing TRS mechanism through a licence condition which it is 
required to do under Section 18(1)(b) of CAA12.  

2.8. As a matter of urgency, and ahead of the Final Proposals, we ask that the CAA 
provides draft wording setting out how TRS will be codified within the Licence.  If it 
would assist the CAA, we are happy to propose drafting for an appropriate 
condition.  

Capex incentive reconciliation and adding additional capex to the H7 envelope 

2.9. In our response to CAP2265, we noted our disappointment with the insufficient detail 
provided on capex incentive reconciliation. In the absence of detail from the CAA on 
the reconciliation process and how Delivery Obligations will be assessed we have 
been unable to make an assessment of the CAA’s H7 proposals in the round. 

2.10. As a result of the relative lack of maturity of some elements of the CAA’s proposed 
capital incentive arrangements, we believe that the earliest any proposals can be 
implemented is 2023, and this date is contingent on the Final Proposals providing the 
full detail on incentives and capex arrangements and the CAA allowing sufficient time 
for proper and lawful consultation on its proposals in this respect. However, if the 
CAA’s policy is not fully developed with the appropriate detail, including regarding the 
CAA’s proposed reconciliation process, then implementation timescales will need to 
be reassessed. 

2.11. With regard to adding additional capex to the H7 envelope, it is Heathrow’s position 
that the Development and Core mechanism already deals with this issue, and 
therefore any new mechanism would be redundant. The CAA appears to be intending 
to add unnecessary complexity and governance into an already well-functioning 
process and we request the CAA reconsiders its position on this.  

Price indexation 

2.12. Another key omission from the CAA’s IPs is any express consultation on the matter 
of indexation for the price control. Published on 23 November 2021, CAP2275 
outlines that a decision needs to be made on price indexation but does not set out 
the CAA’s views on the considerations, benefits and impacts of the available 
approaches. However, in the meantime, on 22 December 2021, the CAA made 
modifications to Heathrow’s Licence through CAP2305 which introduced CPI to uplift 
the 2020 price used by the CAA in consultation.  

2.13. In doing so, the CAA has unilaterally imposed a major change in policy without any 
proper discussion or consultation. The existing Licence condition for uplifting 
Heathrow’s charges is based on the prior year’s April RPI inflation increase and 
therefore any move from this should be properly consulted upon. 

2.14. In taking a decision to use CPI for its interim price cap while the CAP2275 
consultation is ongoing, the CAA could be seen as prejudicing the outcome of this 
consultation.  We are therefore deeply concerned by the CAA’s lack of regard for 
proper and lawful consultation process in relation to such a major policy change.  
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2.15. We expect the CAA to ensure that a full and comprehensive consultation is 
undertaken in relation to the correct metric prior to making its final decision. This 
consultation should include, but not be limited to:  

• what alternative metrics could be used (e.g., a sliding scale or blended measure);

• a detailed assessment of why a change is required; and

• an analysis of the benefits and disbenefits of the change.

Outstanding OBR Issues

2.16. The continued uncertainty around the CAA’s proposed OBR measures has again 
hampered our ability to consider the CAA’s H7 proposals in the round. 

2.17. The CAA has set out substantial changes to Schedule 1 to incorporate OBR. 
However, there are still several areas called out as being subject to change for final 
proposals, and potentially in-period. These include: 

• queueing times (security scanning and control posts);

• availability-based measures;

• timely delivery from departure baggage system

• airport departures management; and

• cleanliness QSM.

2.18. CAP2274 also confirms that the CAA is still considering “whether there might be an 
argument for delaying the introduction of some (or all) of the new OBR measures, for 
example until the beginning of 2023, to allow for an orderly transition to the new 
arrangements”.  

2.19. We want to engage further with the CAA on the practicalities of the precise date of 
introducing new OBR measures ahead of the implementation of the H7 Licence. We 
note that, for contractual reasons, the introduction of the new QSM survey in July 
2022, to allow us to efficiently measure the suite of new OBR measures will mean 
that we will be unable to measure performance as set out in the Q6 licence against 
the measures which we have agreed to remove through H7. These are measures on 
Flight Information Display Screens and Departure Lounge Seating Availability. 

2.20. We remain keen to engage with the CAA on the areas which have been omitted from 
this consultation and ask for the information to be provided at the earliest opportunity 
so that there is time for full and proper consultation on the matters. 
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3. We are concerned about the effects of the CAA’s proposed changes to
Section F

3.1. We expand upon some key points in relation to the CAA’s proposed changes to 
Section F and dispute resolution in the following paragraphs. 

Without justification, the CAA has made changes to Section F which 
disproportionately widens its remit 

3.2. The CAA’s proposed modifications to Section F, to expand its scope to ‘governance’ 
as well as ‘consultation’, risk creating a new role for the CAA in second guessing 
Heathrow’s business decisions, something it does not have the statutory powers or 
capabilities to do. Under section 21(1)(e) CAA12 a licence condition can include a 
provision requiring Heathrow, as the relevant holder of the licence, to refer a matter 
to a specified person for approval or determination. However, this does not include 
(for obvious reasons) the Relevant Parties. It could open the CAA to gaming by the 
third parties nominated as Relevant Parties – a category which is broad and contains 
entities with business interests which often run counter to Heathrow’s. Relevant 
Parties need merely disagree with any of Heathrow’s plans for investment, capital 
projects, pricing (C2: Charges for other services) and the service quality regime, or 
the governance regime related to any of these, for Heathrow to risk a technical breach 
of its Licence (under proposed Condition F1.1(a)) by proceeding. This will greatly 
increase regulatory uncertainty to no obvious benefit. 

3.3. The CAA’s proposals on Condition F1.3 would require Heathrow to agree with 
Relevant Parties its protocols, handbooks and other arrangements that govern its 
obligations under Condition F1.1(a) and would expand the remit of the Licence such 
that a Licence breach will occur if Heathrow does not comply in full with each of those 
protocols. These are likely to be a diverse set of documents which are best created 
with pragmatic and cooperative working in mind. Co-opting them into the Licence in 
this way could cause a great deal of bureaucracy and proliferate disputes and 
litigation.  

3.4. The proposed modifications to Section F are unprecedented by the standards of other 
UK sector regulatory regimes in their broad reach and, judging by the open drafting, 
give the CAA unfettered powers. These powers could circumvent the checks and 
balances in CAA12 that are designed to protect the licensee and prevent untargeted 
and disproportionate interventions from the regulator. The CAA is required under 
Section 1(4) CAA12 when performing its duties to ensure that regulatory activities are 
carried out in a way which is transparent, accountable, proportionate and consistent 
and targeted only at cases in which action is needed.  

3.5. For these reasons the proposed modifications to Section F should be abandoned in 
their entirety or amended on the basis of Heathrow’s suggestions (as set out in 
Section 4 below). 

Section F dispute resolution condition 

3.6. The language of the proposed dispute resolution condition (Condition F1.8) is only 
slightly changed over the existing licence (Condition F1.7). The effect though is wider 
because of the much broader potential scope of disputes that might be referred to 
the CAA under the proposed modifications to other section F conditions, notably 
F1.1(a). 

3.7. The effect would be highly adverse to the regulatory settlement obliging Heathrow to 
obtain agreement from Relevant Parties for a wide range of its business decisions 
and the CAA appointing itself as adjudicator over the inevitable disputes that will 
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arise. There is no justification for such a change which would be disproportionate to 
the needs of the regulatory regime. It would also, by paralysing decision making and 
increasing costs, act against the interests of passengers and those with an interest 
in cargo and so would be contrary to the CAA’s primary duty under s1(1) CAA12. 

3.8. In addition, the lack of any process around how the CAA might exercise the dispute 
resolution powers it is proposing to grant itself is a serious problem. This raises 
concerns about regulatory certainty, a key attribute of sector regulation in the UK that 
is crucial to investor confidence and central to the settlement for end users. 

3.9. It is not at all clear that the CAA has the legal authority to grant itself dispute resolution 
powers under a licence which is intended to place obligations on Heathrow. 
Generally, a regulator’s dispute resolution powers are effected in statute. This allows 
Parliament to decide upon the oversight regime as well as to define what is in scope 
and the procedures and protections that must be followed.  

3.10. For example, Ofcom’s role in determining disputes over the provision of network 
access by BT Group are established in statute by Section 185 of the Communications 
Act 2003. The scope of applicable disputes is carefully defined and Ofcom is required 
to establish a procedure for making referrals, which it does through documented 
guidance.  

3.11. On a dispute being referred, Ofcom must consider whether it is appropriate for it to 
handle the dispute (Section 186) and, having decided to proceed, make its 
determination after no more than a further four months. This limits the potential for 
disputes to run and run over long periods. Ofcom’s powers for resolving such disputes 
are limited to only those provided for under Section 190, protecting the licensee and 
improving regulatory certainty. 

3.12. Section 173 of the Energy Act 2004 is typical of the oversight regimes, defined in 
statute, that accompany dispute resolution (or similar) powers (in this case Ofgem’s 
role in determining modifications to the electricity industry’s Connection and Use of 
System Code). The statute tightly defines the appeal right. While the CMA must grant 
permission to appeal the grounds under which it may refuse are limited.  

3.13. By contrast, the proposed Condition F1.8 lacks a statutory basis and is vague in 
respect of its scope. It also lacks any oversight aside from the limited grounds 
available at judicial review.  If Parliament had intended the CAA to have dispute 
resolution powers, it would have granted them in primary legislation. There is no basis 
for the CAA to grant itself those powers through the Licence.   

3.14. The profound and unnecessary expansion of the role of ‘Relevant Parties’ envisaged 
by the CAA’s proposed modifications to Section F should not go forward and the 
dispute resolution powers in proposed Condition F1.8 should be removed.  

3.15. With respect to exclusions for service quality - we agree that the Covid-19 pandemic 
has highlighted some weaknesses in the current legal mechanisms available to 
Heathrow when there is an adverse impact on airport operations arising from events 
that are beyond its control. In Heathrow’s view a force majeure mechanism may be 
the most appropriate way of dealing with such circumstances. This mechanism would 
enable Heathrow to inform the airlines should it need to apply exclusions for 
measures due to matters beyond its reasonable control. Since the Covid-19 
pandemic these applications have generally been made under the existing exclusion 
reason (o) of the Licence, and we envisage that the force majeure mechanism would 
be the equivalent of this. An alternative would be to build into the existing exclusion 
(o) the right to refer to a third party for a decision.
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3.16. Should the airlines not agree, the licensee would then be able to refer the matter to 
a third party to be decided. The third party would then investigate based on the 
submissions of Heathrow and the airlines and issue a declaration that there either 
had, or had not, been a force majeure event. This approach ensures that there is a 
failsafe mechanism should the airlines not agree with Heathrow’s approach.  

3.17. This would provide stakeholders with a resolution, whilst ensuring that any CAA role 
in the detailed operation of the mechanism is targeted and proportionate. Such an 
approach is also similar to the regimes used in telecoms for such issues.  

3.18. The mechanism could be put into effect through a contract, avoiding the need for the 
CAA to seek to expand its role under the Licence. 
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C2.2 (renumbered) 
Modifications to provide 
clarity and better reflect the 
current processes 

[Note – refers to new C2.4 – 
C2.5] 

Without providing a clear and justifiable rationale for doing so, the CAA 
has created a disproportionate requirement on Heathrow. The CAA’s 
proposed wording is for Heathrow to set out cost information “to a 
sufficient degree of detail to enable the CAA and users of the Specified 
Facilities to verify that the charges that the Licensee proposes to apply 
to the Specified Activity are derived in accordance with the proper 
application of the cost allocation methodology.”  

This requirement extends beyond the information provision currently in 
place, to a provision which would require a subjective verification of 
proper allocation from potentially all users of Specified Facilities. This 
change could lead to significantly increased governance and 
correspondence, as well as cost and resource impacts. 

Should the terms be used, “Pricing principles” and “proper allocation” 
need to be defined. 

For the avoidance of doubt, we remain committed to providing 
transparent information on ORCs to users and we are of the view that 
the existing wording achieves this. 

As above, the CAA has specified that Heathrow should amend its cost 
allocation system if directed by the CAA, allocating between 15 
November to 31 December to do so. We think this is likely insufficient 
time, and the CAA has not provided sufficient justification as to why this 
change is needed. 

C2.4 By 30 September in each 
Regulatory Year, the Licensee shall 
provide to the CAA and users of the 
Specified Facilities statements of the 
actual costs it has incurred and 
revenues it has generated in respect 
of each of the Specified Facilities for 
the preceding Regulatory Year in a 
form, and to a sufficient degree of 
detail to enable the CAA and users 
of the Specified Facilities to verify 
that the charges that the Licensee 
proposes to apply to the Specified 
Activity are derived in accordance 
with the proper application of the 
cost allocation methodology. The 
Licensee shall provide a copy of 
actual costs and revenues 
statements to any Users of the 
Specified Facilities that request it. 
Where appropriate the Licensee 
may redact confidential information 
of the actual costs and revenues 
statements and provide the 
requesting User of the Specified 
Facilities with a non-confidential 
version of the statements.  

C2.5 By 31 December in each 
Regulatory Year the Licensee shall 
provide to the CAA and to users of 
the Specified Facilities a statement 
of the principles for each item to be 
charged in the next Regulatory Year 
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New C2.9 to C2.13 
Modifications to New C2.9 to 
C2.13 Modifications to 
include a new “self-
modification” mechanism 

C2.12 and C2.13 appear to conflict. We propose that C2.12 is retained 
and C2.13 is amended to refer only to amending the list of Specified 
Facilities in C2.14. 

This allows the CAA to vary the list of Specified Facilities given in C2.14 
(renumbered) either through agreement between Heathrow and the 
AOC or by determination where there is no agreement.  

This is a further extension of the CAA’s powers to make determinations 
and to modify Heathrow’s Licence following a request from the AOC, 
even without Heathrow’s consent. We consider this is inappropriate as 
self-modification of a Licence condition under s21(4) CAA 12 does not 
benefit from the right to appeal to the CMA under ss24 or 25 CAA12.  
Including a condition in Heathrow’s Licence which allows a third party to 
request modifications of that Licence which Heathrow cannot appeal is 
clearly unacceptable.  

C2.9 The CAA may by notice modify 
the list of Specified Facilities in this 
Condition C2 in accordance with the 
process set out in Section 22 CAA12 
where there is written agreement 
from the Licensee and the AOC on 
the nature of the modification to be 
made. 

C2.10 Where the Licensee and the 
AOC cannot reach agreement, the 
Licensee may request that the CAA 
determines the modification in 
accordance with Section 21(1)(e) 
CAA12. 

C2.11 Where a request has been 
made under Condition C2.10, the 
CAA as the relevant specified 
person may by notice determine the 
modifications, following a 
reasonable period of consultation, 
not exceeding 30 days. 

C2.12: The modifications that can be 
made under Conditions C2.9 and 
C2.11 shall be limited to any 
modifications to the list of Specified 
Facilities in Condition C2.14. 

C2.13: Modifications can be made to 
this Condition C2 the list of Specified 
Facilities in Condition C2.14 under 
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E2.2 Modifications to the text 
of the certificates to relate 
specifically to financial 
resources 

As noted above, we do not consider the changes relating to the 
sufficiency of resources to be necessary, but we have provided 
alternative drafting should the CAA choose to proceed with its proposals. 

We disagree with the inclusion of the wording “With effect from 1 January 
2022” this would result in the clause having retrospective effect which, 
as set out above, would be an unacceptable burden to place on 
Heathrow and ultra vires. 

We do not consider that the additional text - “to do so in accordance with 
licence obligations” – is acceptable in the context of the sufficiency of 
resources conditions. This drafting would require directors to certify 
future compliance with the Licence for two years, however, the CAA has 
powers to modify the Licence such that the directors cannot know in 
advance whether they will continue to be compliant at all times in the 
future. It is therefore unreasonable to expect the directors of Heathrow 
to certify compliance with these potentially unknown obligations.  Should 
the CAA wish to maintain some form of statement which refers to the 
Licence conditions then it should relate to the Licence conditions in force 
at the time of the declaration.   

We note the CAA has not adopted an 18-month time horizon, and 
instead proposes two years for the sufficiency of resources certificates. 
In CAP2265 the CAA argues “if an annual certificate were provided 
covering only 12 or 18 months, the CAA would have very little forward 
visibility towards the end of those 12 months.” As we noted in our 
response to CAP2265, there may be an element of spurious precision 
the further out the time horizon is set, particularly in considering 
unforecastable major shocks such as Covid-19. 

The CAA also states, “It is clear from this that the ongoing obligation to 
inform the CAA would be significantly and inappropriately diluted if this 
24-month period were to be shortened.” The CAA refers to the condition
which requires Heathrow to inform the CAA where the directors become

E2.2 With effect from [1 January 
2022], the The Licensee shall submit 
a certificate addressed to the CAA, 
approved by a resolution of the 
board of directors of the Licensee 
and signed by a director of the 
Licensee pursuant to that resolution. 
Such certificate shall be submitted 
within four months of the end of the 
relevant Regulatory Year and shall 
include a statement of the factors 
which the directors of the Licensee 
have taken into account in preparing 
that certificate. Each certificate shall 
be in one of the following forms: 

(a) Financial Resources Certificate 1

“After making enquiries based on 
systems and processes established 
by the Licensee appropriate to the 
purpose, the directors of the 
Licensee have a reasonable 
expectation that the Licensee will 
have available to it, after taking into 
account in particular (but without 
limitation): 

(i) any dividend or other distribution
which might reasonably be expected
to be declared or paid;

(ii) any amounts of principal and
interest due under any loan facilities;
and
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aware of any change in circumstances which causes them to no longer 
have the reasonable expectation declared in the most recent certificate. 
It is not clear to us how reducing the time horizon would inappropriately 
dilute condition 2.3 (current numbering). Heathrow is obliged to inform 
the CAA of a change in circumstances and would need to do regardless 
of the time horizon. We ask the CAA to explain this further and maintain 
our view that 18 months is a more appropriate time horizon for these 
certificates.  

(iii) any actual or contingent risks
which could reasonably be material
to their consideration

sufficient financial resources and 
financial facilities to (i) enable the 
Licensee to provide airport operation 
services at London Heathrow Airport 
of which the Licensee is aware or 
could reasonably be expected to 
make itself aware; and (ii) do so in 
accordance with the licence 
obligations to which it is or will be 
subject for a period of two years from 
the date of this certificate.” 

(b) Financial Resources Certificate 2

“After making enquiries based on 
systems and processes established 
by the Licensee appropriate to the 
purpose, the directors of the 
Licensee have a reasonable 
expectation, subject to what is said 
below, that the Licensee will have 
available to it, after taking into 
account in particular (but without 
limitation): 

(i) any dividend or other distribution
which might reasonably be expected
to be declared or paid;

(ii) any amounts of principal and
interest due under any loan facilities;
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(iii) and any actual or contingent
risks which could reasonably be
material to their consideration,

sufficient financial resources and 
financial facilities to: (i) enable the 
Licensee to provide airport operation 
services at London Heathrow Airport 
of which the Licensee is aware or 
could reasonably be expected to 
make itself aware; and (ii) do so in 
accordance with the licence 
obligations to which it is or will be 
subject for a period of two years from 
the date of this certificate. 

However, they would like to draw 
attention to the following factors 
which may cast doubt on the ability 
of the Licensee to provide airport 
operation services at London 
Heathrow Airport for that period…” 

(c) Financial Resources Certificate 3

“In the opinion of the directors of the 
Licensee, the Licensee will not have 
available to it sufficient financial 
resources and financial facilities to: 
(i) provide airport operation services
at London Heathrow Airport of which
the Licensee is aware or of which it
could reasonably be expected to
make itself aware; and (ii) or do so in
accordance with the licence
obligations to which it is or will be is
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New E2.3 to introduce a 
requirement for separate 
certificates for operational 
resources 

As set out above, it is not acceptable to include “With effect from 1 
January 2022.” 

We do not consider that the additional text - “to do so in accordance with 
licence obligations” – is acceptable in the context of the sufficiency of 
resources conditions. This drafting would require directors to certify 
future compliance with the Licence for two years, however, the CAA has 
powers to modify the Licence such that the directors cannot know in 
advance whether they will continue to be compliant at all times in the 
future. It is therefore unreasonable to expect the directors of Heathrow 
to certify compliance with these potentially unknown obligations.  Should 
the CAA wish to maintain some form of statement which refers to the 
Licence conditions then it should relate to the Licence conditions in force 
at the time of the declaration.   

We remain of the view that there is no clear benefit in splitting the current 
certificate into separate financial and operational certificates, but we 
have suggested amended drafting should the CAA proceed with this 
proposal.  

E2.3 With effect from [1 January 
2022], tThe Licensee shall submit a 
certificate addressed to the CAA, 
approved by a resolution of the 
board of directors of the Licensee 
and signed by a director of the 
Licensee pursuant to that resolution. 
Such certificate shall be submitted 
within four months of the end of the 
relevant Regulatory Year. Each 
certificate shall be in one of the 
following forms: 

(a) Operational Resources 
Certificate 1

“After making enquiries based on 
systems and processes established 
by the Licensee appropriate to the 
purpose, the directors of the 
Licensee have a reasonable 
expectation that the Licensee will 
have available to it sufficient 
operational resources, including 
(without limitation) management, 
personnel, fixed and moveable 
assets, rights, licences, consents 
and facilities, on such terms and with 
all such rights, to: (i) enable the 
Licensee to provide airport operation 
services at London Heathrow Airport 
of which the Licensee is aware or 
could reasonably be expected to 
make itself aware; and (ii) do so in 
accordance with the licence 
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obligations to which it is or will be 
subject for a period of two years from 
the date of this certificate.” 

(b) Operational Resources 
Certificate 2

“After making enquiries based on 
systems and processes established 
by the Licensee appropriate to the 
purpose, the directors of the 
Licensee have a reasonable 
expectation that the Licensee will 
have available to it sufficient 
operational resources, including 
(without limitation) management, 
personnel, fixed and moveable 
assets, rights, licences, consents 
and facilities, on such terms and with 
all such rights, to: (i) enable the 
Licensee to provide airport operation 
services at London Heathrow Airport 
of which the Licensee is aware or 
could reasonably be expected to 
make itself aware; and (ii) do so in 
accordance with the licence 
obligations to which it is or will be 
subject for a period of two years from 
the date of this certificate. 

However, they would like to draw 
attention to the following factors 
which may cast doubt on the 
expectation set out above…” 
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F1 – renamed to reflect 
insertion of governance 
requirements 

F1.1 modified to include 
requirements for governance 
arrangements, in addition to 
consultation arrangements, 
for capital investment, 
charges for other services 
and service quality.  

The Terminal drop-off charge 
is added to the list of other 
services and activities that 
are subject to the existing 
consultation requirements. 

We do not consider that the revised Condition F fulfils the principles of 
targeted and proportionate regulation. It could lead to several 
unintended consequences. 

The added requirement that Heathrow must “agree” arrangements with 
Relevant Parties is unnecessarily onerous and gives third parties undue 
influence over Heathrow’s business.  A process of proper consultation is 
more than adequate to ensure third parties are fully engaged whilst 
Heathrow remains able to effectively manage its business.  The 
requirement for Heathrow to agree with Relevant Parties on these items 
is unlikely to be practical in all instances and could be abused by third 
parties withholding agreement for tactical reasons. 

The insertion of “for a period of no less than 28 days” has been done 
without further explanation from the CAA. There may be situations where 
Heathrow and the airline community would like to make a decision in a 
shorter window of time, and we should be free to do so.  

Consulting Relevant Parties for “any proposed changes” is 
disproportionate. We cannot see a clear reason for the inclusion of 
Terminal Drop-Off Charge, and in any case the current drafting does not 
capture the CAA’s proposal of setting a requirement for Heathrow to 
notify airlines and the CAA of any increases of the charge beyond 10% 
of the baseline levels, but not to require Heathrow to formally agree any 
charge increase in advance with the CAA or airlines. Instead, as 
currently drafted, it could be interpreted that Heathrow would need to 
consult on any proposed changes, even within the 10% allowance. 

We suggest removing “policies and proposals for any other airport 
operation service it provides” – this is both broad and redundant as 
relevant services will be discussed through our established governance 
groups. 

The Licensee shall: 

(a) develop, consult and agree seek
agreement with Relevant Parties
regarding governance and
consultation arrangements
(including such protocols and
handbooks as are appropriate)
that establish clear rules,
processes and information
requirements to allow Relevant
Parties to scrutinise, agree
and/or, where relevant,
challenge and propose
amendments to:

(i) the Licensee’s proposals for
future investment in the
short, medium and long
term that have the potential
to affect those Relevant
Parties;

(ii) the Licensee’s proposals for
the development and
delivery of key capital
projects identified in its
future investment proposals
in Condition F1.1(a)(i);

(iii) the Licensee’s charges that
are subject to Condition C2;

(iv) the service quality regime in
Condition D1, including the
Statement of Measures,
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F1.3 to F1.7 clarifications to 
the provisions relating to 
developing and agreeing 
protocols, specifically 
requiring compliance with 
those protocols and giving 
the CAA the powers to make 
directions to HAL to update 
them 

[Note – includes F1.8] 

The inclusion of 1 October 2022 as an effective date is not reasonable 
given the amount of uncertainty inherent in the H7 process.  Instead, we 
propose that Heathrow completes this within five months of the H7 
Licence coming in to force.    

The exception to this could be capital incentive related protocols - as we 
noted in our response to CAP2265, the earliest we would be able to 
implement the CAA’s capex incentive changes is 2023, subject to the 
CAA having provided full details on the proposed incentives and capex 
arrangements for full consultation. 

The introduction of a requirement to “agree” with Relevant Parties is 
unnecessarily onerous and problematic – as explained above.  As also 
explained elsewhere, the expanded definition of “Relevant Parties” is 
overly broad and results in an obligation which Heathrow cannot 
reasonably comply with. 

The new proposals add a compliance obligation (F1.3) on Heathrow to 
adhere to the governance protocols, with the consequence of a Licence 
infringement. This creates a one-sided and disproportionate obligation 
on Heathrow in respect of a process which is intended to encapsulate 
mutual consultation and therefore, by its nature, periodic disagreement. 

F1.3 The Licensee shall within five 
months of the commencement of 
this Licence by 1 October 2022 
consult on, agree seek agreement 
on, and make available to Relevant 
Parties and the CAA, one or more 
protocols, handbooks or other 
arrangements setting out how it will 
satisfy the obligations in Condition 
F1.1(a), and thereafter shall comply 
with them. 

… 

F1.6 In compliance with Condition 
F1.3, the Licensee may use any 
protocol, handbook or other 
arrangement that meets the 
requirements of Condition F1.1(a) 
and is already agreed with Relevant 
Parties in force as at 1 January 
2022, subject to any revisions 
required under Condition F1.7. 

F1.7 The Licensee shall, in 
consultation with Relevant Parties, 
review the protocols, handbooks or 
other arrangements it has in place to 
meet the requirements of Condition 
F1.1(a) from time to time and or if 
directed by the CAA by notice to do 
so and, with the agreement of the 
Relevant Parties, update them as 
necessary. 
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5.10. In paragraph 7.3(b) of Schedule 1. Some of the new measures proposed (e.g. 
reduction of Heathrow’s Carbon Footprint and Percentage of UK population within 3 
hours) require the publication of external data (including the Final CAA Passenger 
Survey data) to finalise the annual reported figures. Heathrow has no way of 
guaranteeing that this 3rd party data will be published within two months of the end of 
the relevant regulatory year. As a result we propose changing this wording to state 
‘in line with publishing the regulatory accounts for the relevant Regulatory Year’ 

5.11. In Table 8 of Schedule 1. R15 Passenger Injuries is reported Monthly at a Heathrow 
Total level so the Terminal column needs blanking out for this measure. This is 
because the data includes injuries that can occur within non-terminal areas of 
Heathrow e.g. Central Bus Station.    

5.12. Under ‘General Matters’, we note the following. In A3.3, the CAA appears to introduce 
new governance arrangements to cover service quality exclusion discussions. We 
suggest this is removed and note our concerns with Section F as set out previously. 
We believe the amendment to exclusions for “availability-based measures” is 
incorrect – the exclusions apply to the whole range of measures. 

5.13. In the event of the force majeure mechanism relating to service quality exclusions, 
we would need to address any rebate payment delay while the third-party is 
consulting. It is Heathrow’s position that any rebate should not be paid until a decision 
has been made on the exclusion. 
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6.4. In addition to the above, and as noted previously, the CAA has not provided drafting 
relating to risk sharing or a reopener condition, both of which we previously submitted. 

6.5. In its IPs, the CAA indicated that it was not inclined to include an expansion 
framework trigger Licence condition. As outlined in our response to CAP2265, we 
request that the CAA reconsiders this position and provides detailed drafting for 
stakeholders to engage with.  

6.6. As noted in Section 4, we maintain that an 18-month time horizon for the Certificate 
of Adequacy of Resources is the optimal approach. 

6.7. We expect the CAA to make a decision on all of the above proposals, at the Final 
Proposals stage at the latest, and set out its rationale if it does not agree with them. 
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